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1. Introduction

1.1.  From the national codifications to the uniform laws

The establishment of nationd states brought about the compliance of unified national codes
throughout Europe in the 18-19" century. The codification meant a tremendous and time
conauming work for the jurisprudence but as a result of it a dogmatically clear, certain and
consistent system Was built up in each indudridized county on the Continent. The way to
achieve congstency and certainty on ndiond level differed in each county — according to the
barganing strength of the establishment. The countries, in which the establishment was strong
enough to influence the compilation of civil law, incorporated the commercial law into the
general civil codes — like the Anglo-Saxon counties, the Scandinavian ones, Switzerland and
latter 1taly (1942) and the Netherlands (1980) too. As a contradiction to the above mentioned
counties, the German and the French establishment urged to compile a separate code tha isin
accordance with its interest (the so called “Allgemeines Deutsches Handdsgesetzbud”
IADHGB/ and Code du Commerce). The sphae of applicability of these Codes was basically
limited to thenaiond borde's as law was territorial in its naure, consequently no othe state was
boundto acknowiedgeor to apply another county’s law tha time.

The practical existence of the universal and congstent lex mercatoria as a uniform sales law of
the various fairs and markets in Europe may be well foundel and arguable at once as well.
However, the legacy of ius commune served as a main incentive towards renewed attempts to
introdue a uniform commercia law from the mid of the 19" century. As the end of the 19"
century broughtaboutimportant changes in internaiond trade and these relations became more
and more intensfied, asignificant desire for a less complicated legal regime appeared ontheside
of the busness. Theforces of industrial revolution and capital concentration enhanced the need

to remove any unnecessary bariersimpending cross-border busness.



1.2. Approaches to solve disputes of international sales

1.2.1.  Unification of private international law

The subject of present essay is the Vienna Convention on Contracts for the Internaiond Sale of
Goods(CISG, hereinater mentioned: the Vienna Convention). The ViennaConvention aims to
establish a uniform substantive law on contracts for internaiond sales. The term of internaiond
sales covers all the sales relating to an internaiond link. However, the question arises: is it the

only way to achieve legal unification?

There were several consderable attempts to settle internationd disputes in a congstent and fair
way. For alongtime it was not obvioustha unification by compiling subdantive law is the mog
effective way to bring aboutlegd unification.

The unification of rules of private internationd law (the law of conflicts) applicable to contracts
of sale was seen as an important alternative option to legd unification tha would cut the
problem short. It was thoughtthat the unification of these rules would be much less complicated
than the unification of the subgantive law. Attempts to unify the law of conflicts soon proved to

be more complicated than initialy thought

A unified law of conflicts ensures that the same substantive law will be applied to a particular
contract whenever and wherever a dispute between international parties has to be settled and
will therefore inhibit forum shopping. In other words, the domestic rules of conflict appoint the
same substantive law to be applied at the same matters of fact. Althoughthe uncertainty might
be avoided by a smple choice-of-law clause in the contract, one has to acknowedge tha the
unification of conflict rules does not solve the basic problems encountred in interndiond sales
of different legd systems applicable to each and every contract. One of the involved parties
always has to face with the application of aforeign law if we rely jus on the private internaiond
law.

In addition, the conflict rules of some counties put more emphasis on the princaple of lex loci
contractus (the place of contracting) while others attached more importance on that of lex loci
solutionis (place of characteristic paformance), in yet others different provisionsof the contract
were subject to different legd systems. This fact coupled with the possibility tha even the



authority of each nationd courts may bedisputed after finding the applicable law.

The Hague Conference on Private International Law (1955) is regaded as an important
milestoneon the way of unification of the conflict rules. It accepted a draft for the applicable law
ontheinternaiond sale of movable goods

As a significant step towards a unified conflict rules is the European Contracts Convention
signad up in 1980 between the members of the European Econonic Community. Of course it is
only aregiond attempt to achieve unification, so it would be exclusvely applicable between the

members of the European Union.

1.2.2. Unification of substantive law

As aresult of the above mentioned attempts, it became appaent tha an overal hamonization of
private internationd law was far too ambitious and additiondly it would not contribute to the
hamonization in the desired extent, the scholars limited ther efforts to more redlistic gods,
aming a the unification of specific areas of law — such aslaw oninternaiond sale of goods It
is doubtess tha internaiond trade field is a fairly complex environment. The god of every
internaiond initiative’ s was to create alevel of legd environment for internaiond tradethat has
already been provided for theinternd trade It meanstha the participants could opeate with the
maximum of security and the minimum of friction. The rules of the game have to be set forth,
induding the sanctionsif it comes to the breach of the contract.

In order to be effective enough,therules have to fulfil several requirements. They are notto be
written in technical languaye, they mud be simple enough for a salesman to understand,
equitable and fair to al paticipants, certain and consistent. The need for simplicity, certainty,
fairness, and consistency is often conaurring with each other. If the rules are very simple, they
often would not be fair in al circumstances and might be mideading, too. If they are flexible,
they may befair but there a'so would bea great deal of uncertainty aboutther application. If they
are to provide a fair result in each situaion, they are necessarily very complex and difficult to
comply with. The general rule of any legislation applies: a balance between these considerations

must be reached in order to ensure a fair distribution of risks, rights and duties.



a) The Hague Conferences (ULIS and ULF)

The history of efforts to achieve a uniform subgantive law for internationd sales extendsback to
theyear of 1929and it is closly connected to the name of the German lawyer, Ernst Rabel. He
initiated not only the drafting of an internationd uniform sales law but aso led comprehensive
compaative studies. An important step is the foundaion of the International Institute of for the
Unification of Private Law (UNIDROIT) by the League of Nations. At its first meeting it was
Erng Rabd who proposd tha a limited project focusng on the uniform law of sale should be
launched — instead of the broad sphere of commercia law. In a historical view it is Rabd’s
deserve tha the body of UNIDROIT appointed the direction of the development by adoping his
initiative.

The Hague Conferences were based significantly on Rabd’s initia contributon. The Hague
Conferences reached the mog outstanding result in1964 when findly two conventions were
adopted, the Convention for the Uniform Law of International Sales (ULIS) and the Convention
for Uniform Law on the Formation of Contracts for the International Sale of Goods (ULF).
However, the ULIS and ULF jug stayed only the result of appreciated efforts or a very covering
research paper butit did notfulfil the high globd expectations Althoughthere were 28 countries
represented at the conference, merely nine of them — overwhdmingly European ones — ratified
the conventions The United States of America, ore of the greatest exporters of theworld failed to
ratify the conventionson the groundof its deficiendes while Great Britain just seemingly did it
by having accepted a restrictive reservation. The countries of the third world, which were not
represented in the drafting process, evaluaed the conventionsexpressively negaively because it
favoured the seller of goods so it contravened thear interest as a potential buyer. The communist

countries did not participate at the Hague Conferences, so thelack of trus was obvious

Beside the political background, another factor contributed to the failure of the convention as
well. Serious material shortcomings laid in them — such as the imbaance beween the rights of
the seller and buyer, the low intendty to commercia practice, the scope of ther application and
inatention to overseas shipments. The conventions were too abstract, too complex, written in

technical language and aimed rather at regional unification than onaglobd level.

As afind result, the Hague Conferences could not fulfil the hopeto create the lex mercatoria of
global trade. In spite of the relative failure of ULF and ULIS, valuable experience was ganed



from ther application in practice and in a nunmber of disputes. As a result of the efforts of the
Hague Conferences, an expeienced body served as an important source in unification work of

thelatter working groups

b) The Vienna Convention

TheUNCITRAL

The relative failure of the Hague Conventions did not stop the efforts to achieve a globd
unification of sales law. Thefirst sign of continuity was that the United Nations Commission for
International Trade Law (UNCITRAL) conduded a survey why the states refused to sign up or
ratify the treaty and whether they would be ready to renegotiate the issue. The UNCITRAL went
on again to create the drafts of a globd sales law acceptable to as many counties as possible.
The UNCITRAL was composed of members of al the major political, econonical and lega
groupingsof theworld; therepresentatives had a great deal of experiencein globd trade The UN
circulated the draft for years among the governments of UN member states for thar opinionsand
comments. The UNCITRAL putstrongemphasis on applying for feedback from those involved.

TheViennaConference (1980

The drafts of the UNCITRAL formed the basis for the work of the Vienna Conference. The
conference was to be free from pditical influence and arguments. (However, the South African
Republic was excluded on the ground of its domestic race policy while the counties of the
communist bloc were not discriminaed agand.) The main concern behind the proposls and
amendments was almog aways to achieve the best compromise and not smply to incorporate the
regulationsof onecounty’s domestic law.

The Conference accepted thetext by a majority of forty two of the sixty states that participaed in
the preliminary proceedings The Convention came into force on 1 January 1988 oneyear after
tha the tenth state ratified it. The dday of the find acceptance was dueto the waiting of the
paticipants for the United States' ratifying act. They did not want to commit themselves unless
theU.S. doesit. The U.S. ratification accelerated the other states to ratify the Convention and ten



years after the signing up, it was accepted by fifty-one counties. After decades of preliminary
works and drafts, despite some seriouscriticism and fears, the ViennaConvention became a great

success in practice.

1.2.3. International practice, usages, private unification

Theeffect of the usages tha developed more or less spontaneoudy in the practice of internaiond
trade was aways a matter of controversy, jud like the precise definition of such usages.
Subditution of the provisions of a uniform-law convention by trade usages was criticized as
imperialistic. Incorporation of trade usages by the legidator into a contract was viewed as
contrary to theautonory of the parties will or econonic efficiency.

The fact of the matter, on the one hand, is tha moden commercial transactions are extremely
complex, while on the other hand, efficiency and profit dgpend on speed and volume. Parties are
unlikely to address in minute detail every possible problem related to the contract. Trade usages
are capable of both filling in the gaps in the contract and interpreting the contract's terms. They
also conditute the core of the so-called lex mercatoria.

a) The role of the usages

The Vienna Convention does recognize the privileged postion of trade usages in the practice of
internationd sales. Severa of its provisons refer to usages and/or practices, directly and
indirectly. At the same time, the Vienna Convention'streatment of trade usages is often general
andvague

The Vienna Convention prescribes a double function for trade usages, interpretative and
normative. The prindpd example of the interpretative role is foundin Article 8 para (3), which
states tha "in determining the intent of a party, or the undestanding a reasonable person, ... due
consdeationisto be given to ..." practices and usages among other things Thus this particular
provison uses trade usages as a factor for interpreting the will of the paties, in other words it
lendsan interpretative valueto the usages.



However, the mog important provisions concerning trade usages are those of Article 9. This
article grants normative value to trade usages undoubedly.”

Article 9 recondles two competing theories regarding trade usages. The first is the subjective
theory, according to which usages can only be applicable if paties have agreed with them. The
usages are seen as pat of the contract, consequently, the usages unknown to either party can
never be applicable.

The objective theory is jud the opposte of this, based on the notion tha usages are applicable if
they represent a legd norm and have a nomative power. The application of usages in an
agreement is indgpendent of theintention of the parties. It "comes from the binding force of the
usage itself” and implies tha "even usages unknown to both parties can be applicable to an
agreement in this theory." Both theories are somehow reflected in Article 9 of the Vienna

Convention.

Neither the existence of general terms and conditionsfor internaiond sales, nor the universally
accepted usages are regarded as eleminaing the need for a unified sales law. Althoughgenera
terms and conditionsmade domestic law of sale irrelevant in many ways, these developed within
certain sectors of globd trade and did not cover theall thelaw concerning theinternationd sales
law. What is more, they did not cover all the aspects relating generally to the contract. They did
not set up rules for the contract formation, the rights and duties of the parties or the available
remedies.

b) INCOTERMS

Owing to interndiond practice, usage and private unification efforts, certain areas of
internaiond trading were already unified or the conditionsfor unification were created, as can be
seen with the International Commercial Terms (Incoterms — published by the International
Chamber of Commerce —1CC). TheINCOTERMS are commercia terms established in thefield
of internaiond sales of goodsand are congdered to be used the mog frequently. That is the

L Art. 9 para. (1) The parties are bound by any usage to which they have agreed and by any practices which they have
established between themselves.

(2) The parties are considered, unless otherwise agreed, to have impliedly made applicable to their contract or its
formation a usage of which the parties knew or ought to have known and which in international trade is widely
known to, and regularly observed by, parties to contracts of the type involved in the particular trade concerned.



reason why | highlight this achievement of internaiond tradelaw briefly.

The mog important "codifications' of usages and rules are undoubédly the INCOTERMS. In
internationd trade standardized abbreviationswere used for along time to denote the obligaions
of seller and buye, which are typica of the export and import busness. The mog commonly
applied abbreviationsare the INCOTERMS which are adopted from the International Chamber
of Commerce (ICC) and developad by its Commission on Commercial Law and Practice. They
aim to provide the internaiond uniform rules for the interpretation of specific clauses andin the
past sixty years they were amended and adjuged in every ten years to suit the development of
technology. Thankes to ther broad application, they are regarded in principle as codified
usages. The INCOTERMS can alter and supplement the provisions of the Vienna Convention.
Basically Articles 6 and 9 of the Convention providethis possibility.

1.3. The hierarchy of the sources of international sales law

Itisaredly adifficult task to set up a genera hierarchica rank between the possible sources of
applicable laws. Why isit so? A characteristic feature of the commercial law — consquently tha
of theinternationd sales law —is based on the principle of the parties’s autonomy over both the
conflict rules and the subdantive law. It leaves on the parties to shagpetheir contract according to
thar specific requirements. This provides a great deal of flexibility to them and as aresult of this,
they have the possibility to choose whether to accept or changethe rules of applicable law. The
exceptions are found exclusvely among the mandatory rules which aways prevail the parties

will.

1C



1.3.1. The right approach to the rules applicable to contracts dealing with international

trade

a) Subsumption of contract to the sphere of the Vienna Convention

Firstly, we have to examine the Articles 1-4 that determine the sphee of application of the
Vienna Convention by using the “places of business” of the paties in different states as the
single relevant deciding factor — provided tha the different places of busness have to appear at
least from the circumstances of the deal. By this simple determinaion, the Vienna Convention

applies clearly to cases where the application of different legd systems would come into force.

After having fulfilled these conditions, the provisons of the Vienna Convention apply if the
involved states are participants in the Vienna Convention Of rules of private international law

lead to the application of the law of a contracting state.

Another angle to be taken into consderation is that the extension of the Vienna Convention is
restricted t0 a patticular segment of interndiond sales. It does not apply to transactions for

ingance in terms of goodsboughtfor persond, family or houshold use.

b) Finding the mandatory rules of the applicable (domestic) law

As the Vienna Convention can be excludal by choice-of-law if the paties choos to apply a
specific code (for ingance the German BGB/ HGB or any equivalent civil code or it is also
possible smply to reject the rules of the ViennaConvention withoutchoosng an applicable law?.
We have to examine whether the contract indudes provisionsin this field. If the paties did not
exclude the applicability of the Vienna Convention and at the same time they did not choose a
specific code to be applied exclusvely, so tha one can be certain tha the rules of Vienna
Convention apply. If the parties appoint a secondary law to be applied (if they do not do so the
conflict rules appoint the applicable law), its role is to clos the ggps ill left, as Vienna
Convention is expressively afar cry froma complex private law. It does not deal with tranger of

2 The Vienna Convention incorporated the “opting out” solution, meaning unless the parties agree otherwise, the
provisions of the Vienna Convention apply. The merely opting for a domestic law without any specification
regarding its applicable code means that the Vienna Convention furthermore applies, provided the country of
chosen law is a contracting state under the Vienna Convention. The reason of it is that each contracting state
incorporated the provisions of the Vienna Convention, so that it is regarded as an organic part of the domestic law.

11



propertty right or the validity of contracts. If we foundthe applicable law, it would be jug one
step forward to get to know which rules of it receive priority in each case (mandatory rules).

c) Sales contract of parties

It does not need any further explicationtha parties will receives priority whenever it is possible.

d) Accepted trade usages

The parties may have explicitly or implicitly made applicable to their contract some of the well
known globd trade usages — such as INCOTERMS. (See point 1.2.3.) When express provisionis
made, like questions regarding the place of ddivery or the passing of risk, the issue will be

decided by reference to the chosen usages.

e) The provisions of the Vienna Convention

The Vienna Convention is only used to fill those gaps for which the parties made no specific
provision— either by single contract or by the usages abovementioned.

f) The general principles underlying the Convention

No effective legd system is imaginable without a consistent interpretation. In the absence of a
highe authority over the naiond courts, the consistency of interpretation and application is a
significant turning point of a uniform globd law. Which are the main interpretative prindples to
be taken into account?

Article 7 paa. (1) of the ViennaConvention safeguadsits international character, theneed for a
uniform interpretation and the observance of good faith.> Consquently, the Vienna Convention
undoubkdly provides priority for these factors. As the approach to case-daabase is within an
easy reach, soone or later onewill come to terms when looking for a specific question or issue

Althoughthere are some conflicting judgements, they remain the exception rather than therule.

3 Art. 7 para. (1) In the interpretation of this Convention, regard is to be had to its international character and to the
need to promote uniformity in its application and the observance of good faith in international trade.

12



2) The law applicable by virtue of the rules of private international law of the forum

state

Article 7 para. (2) derives a seconday level of interpretation both from the general principles the
Vienna Convention is based on and— as an ultimaratio — fromthe applicable domestic law.*

Togehe with the two levels of interpretation the Vienna Convention established a way of
interpretation which reduced the risk of diverging application and created a fairly consistent

manner by the compromise of the above-mentioned approaches.

2. Conformity of goods

The Section Il of the ViennaConvention defines the detailed requirements for conformity of the
goodsand the rules of liability of the seller if these requirements are not met. It comprises the
seller's obligaionsregarding the quality of goods This section aso sets forth the obligations of
the buyer, for indance his obligation to examine the goodsand to notify the seller of any non
conformity or a third party clam. In addition, this section stipulates the seller's obligation to
ddiver goodswhich are free fromrights of third parties.

2.1.  The seller’s liability for the quality and quantity

Article 35° stresses the absolute priority of paties will in accordance with the attitude of free
trade as it is up to the parties to determine their obligaions It makes clear that the goodsmug
conform in the first place to the quantity, qudity and description required by the contractud
provisons and tha the Vienna Convention's criteria mug be applied except where the paties
have agreed otherwise. Accordingly, the criterions of Article 35 are to be applied only in the
absence of an express or implied agreement. Thus the content of the seller's obligaionsmug be

propely interpreted through the contract. Since the Vienna Convention does not determine an

“ Art. 7 para. (2) Questions concerning matters governed by this Convention which are not expressly settled in it are
to be settled in conformity with the general principles on which it is based or, in the absence of such principles, in
conformity with the law applicable by virtue of the rules of private international law.

13



express provision imposing on the seller a duty to deliver goods of average quality, a minimum
of contractud indicationsaboutthe goodsmust be provided. The price is, however, an indicative
factor to estimate what level of qudity the buyer could reasonably expect from the goods The
qudity might be stated more or less good within a tolerable degree this way — of course in due
congderation to other significant circumstances.

However, the ddivered goodsmust at least meet the general description of the contract. As way
of illugration, the /CC points out tha in case of unidentified goodsthe seller isobliged to ddiver
goodswhich generally conform to the purpose and description of the contract’s subject. It is an
old dispute in the judicature how to distinguish between delivery of defective goods and delivery
of goods of a different kind (aliud pro alio). The Vienna Convention suppots the view which
assumes that the seller has not ddivered the goads at al (nonperformance) even when he has
handed over goodsthat are totally different from the goodsexpected by the buye — according to

thecommon sen=.

Article 35 indicates four determinative standards to be applied as supplemantive provisons

2.1.1. Thefirst oné refers to the fitness of the goods for the pumposes for which goodsof the
same description would ordinarily beused. The ddivered goodsare fit for the ordinary use when
they possess the nomal qudities: for example the characteristics nomally required from goods
as described by the contract, and they are free from defects nommally not expectable in such
goods Thefitness of goodsfor ordinary use mug be evaluaed according to the standards of the
seller’s place of busness. Indeed, the buye should inform the seller about specific requirements
or limitations in force in his county and it is the best solution if the paties provide which

standardsthe goods mug conform with.

In connection with this issue, a considerable case arised between a European seller and an
American buye. The subject of the contract was gasoline In Europe gasoline for cars was
undestood for a longtime as leaded gasoline, whereas the American standad had already been
the unleaded gasoline Althoughthe parties did not provide exactly which standad the gasoline
has to comply with, the expectations of the American buye — who purchased gasoline on the

°Art. 35 para. (1) The seller must deliver goods which are of the quantity, quality and description required by the
contract and which are contained or packaged in the manner required by the contract.

®Art. 35 para. (2) Except where the parties have agreed otherwise, the goods do not conform with the contract unless
they: (a) arefit for the purposes for which goods of the same description would ordinarily be used;

14



Rotterdam spot market — directed towards unleaded gasoline but the seller ddivered |leaded
gasoline Consequently, if in the sdller's county gasoline is undestood as leaded gasoline the
buye's request will also be undestood as a request for leaded gasoline Naming the place where
thebuye intendsto use the gasolineis not sufficient per se to show tha he needsa different type
of fud.’

The ICC, however, pointed out in its comment that the seller cannot be responsble for the non
conformity of the goodswith administrative regulationsin the buyer's county. According to the
ICC such non-conformity does not involve the purpose for which the goodsare ordinarily used.
The question whether they would be fit for the particular purpos of beng used in the buye’s
county would have to be answered by application of paragraph (1) (b).2

It is clear tha the solution has to be found case by case according to the circumstances. The
seller'sliability definitely arises, when theforeign legal requirements are the same as those of the
seller's country; or when the seller knows or ougtt to know the legd requirements of the buyea's
county since hehas aready sold goodsconforming to thedisputed requirements.

It is of great relevancy what kind of relation the parties maintained in the recent past of thar
relationship. The French Appeal Court found that a seller of cheese was required to comply with
the buyea's county's standads because it dedlt with the buye for severa months and therefore
he mug have been aware of the fact that the cheese was destined for the market in the buye's
county; the sdler, therefore, violated its obligaions unde the Vienna Convention Article 35
when it ddivered cheese tha did not have its compostion marked on the packaging, as required

by the buye's county's marketing regulations

2.1.2. Thecriteria of the second standad™® solves the problem of whether an express promise
of the seller is necessary about the fitness of the goods for a special purpose when the buye
shows his intention to buy the goodsfor such a purpos. The solution is in accordance with a
principle of fairness. This criterion is intended in the cases where the buya merely displays the

7" see SCHLECHTRI EM, The Seller's Obligations, 6-21

8 JCC Official Records, |, 77

°® FRANCE, Cour d'appel (Appellate Court) Grenoble, 93/4126

19 Art. 35 para. (2) Except where the parties have agreed otherwise, the goods do not conform with the contract
unless they: (b) are fit for any particular purpose expressly or impliedly made known to the seller at the time of the
conclusion of the contract, except where the circumstances show that the buyer did not rely, or that it was
unreasonable for him to rely, on the seller's skill and judgement;

1t



intention to use the goods for a particular aim. This exception is in accordance with the common
view tha when the purpo<e for which the buye intendsto use the goodsis appaent to the seller,
thebuyea generaly relies onthe seller's skill and judgement in order to have goodsfit for such a

pUPOE.

The German Supreme Court stated™ theat in the usual case, abuye cannotreasonaly rely on the
seller's knowledge of theimporting country's public law requirements or administrative practices
relating to the goods, unless the buyea pointed out such requirements to the seller. The court
therefore found tha mussels with cadmium levels exceeding the recommendations of German
health regulations did not violate the requirements of Article 35 para (2) point (b) where there
was no evidence tha the buyer had mentioned the regulationsto the seller. By so holding, the
court affirmed the decision of a lower court that the seller did not violate the above mentioned
article because there was no evidence tha the partiesimplicitly agreed to comply with thebuye's
county's health recommendaions

On the other hand, aFinish court found? tha a seller violated the same Article when it ddlivered
skin care products tha did not maintain specified levels of vitamin A throughoutthar shdf life.
The court foundtha the buye intended to purchase produds with the specified vitamin levels,
tha "the specia purpo< ... was known by the [seller] with sufficient clarity,” and that "the buye
counied onthe seller's expertise in terms of how the seller reaches therequired vitamin A content
and how therequired preservationis carried ou."

The circumstances in which the buye may not rely on the seller's skill and judgement cannotbe
specified in advance but mug be evaluaed case by case. In gened it can be said tha it is
unreasonéable for the buyer to rely on a skill or capecity tha is not common in the seller's trade
branch.

2.1.3. Thethird criterion requires the seller to ddiver goodspossessing the qudities of goods
which the seller has hdd outto the buye as a sample or model. Holding out a sample or amodd
is a conaete way for the seller to specify his offer. The submission of a sample or amodd is a
factud description and therefore a contractud way to determinethekind and qudity of thegoods
thebuye isentitled to.

" GERMANY, Bundesgerichtshof (Supreme Court), VIl ZR 159/94
2 FINLAND, Court of First Instance, Helsinki, S 96/1215
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The District Court of Berlin indicated™® that the sample only has binding effect where the parties
actudly agreed so. The seller of the shoes never aleged such an agreement. Additiondly, seller
then would have had to show specifically tha the sample aso had the same defects as alleged by
the buye. Conequently, the goods must conform to a model only if there is an express

agreement in the contract that the goods will do so.

It is aso possible tha a seller might hold out the sample or the modd only in order to give an
approximate description of the goodsoffered to the buye. The approximate sample or modd
neverthdess binds the seller to ddiver goodspossessing the same qudities as the sample or the
modd, athoughdight differences may betolerated.

2.1.4. According to the last criterion, the seller mug deliver goodsproperly contained or
packaged. This provision points out tha the ddivery obligaion indudes the seller's accessory
duty to do wha is ordinaily required in order to allow the buye to receive the goodsin
satisfactory condition. In the contracts of sale it has always been undoubed tha it is the seller's
duty to provide for the prope packaging of the goods The Vienna Convention clearly implies
also tha the goodshave to be propely packaged so asto alow the buye to load and carry them

away, even if thegoodsare to behandal over at the seller's place of busness.

Several cases were foundtha impropely packaged goodsfailed to conform to the contract. A
Mexican court found” tha a seller of canned fruit violated the Article 35 where the conainers
were not adequdae to prevent the contents from deteriorating after shipment.

In determining the manne in which the goodsmus be contained or packaged, the usual manne
of similar goodsmug be taken into consideration, for example the manne conforming with the

standadsnomally observed in the practice of the seller's professiond branch.

It may be noted tha the way the goods are contained or packaged mug be sufficient to preserve
and protect the goodsafter they have been handel over by the seller to the carrier or to the buye.
In thefirst case the goods are to be contained or packaged in away tha is adequae to endure the
carriage (even computing a foreseeable amount of dday) and last till ther handing over to the
buye at thear destingion. When trangortation is provided by the buye, the goods must

3 GERMANY, Landgericht [District Court] Berlin, 52 S 247/94

 Conservas La Costella SA. de C.V. v. Lanin San Luis SA. & Agroindustrial Santa Adela SA., Arbitration
Proceeding before Compromex (Comisién pare la Proteccién del Comercio Exterior de Mexico) [MEXICO
Compromex Arbitration Award, M/21/95

17



neverthdess be contained and packaged by the seller in a manne adequae with regard to thar
destination if the seller knows or oughtto know of such destination. This solution is congstent
with the ViennaConvention'sprindple requiring the goodsto be fit to the purposes expressly or
impliedly made known to the seller. One of the buyer's indead purposes is to send the goodsto
destindion.

2.1.5. TheViennaConvention states clearly™ tha the buyer who knows or oughtto know what
kind of goodsthe seller would ddiver, cannot ask for goodsof beter qudities. The undelying
princple of therule is tha the buya who buysgoodsnotwithstanding their notable or apparent
defects is meant to have agreed to the seller's proposal as determined by the effective state of the

goods

Theseller's proposl isintendal to berelated to the appaent state of the goodsshown. Thus the
seller isliable, for defects not known by the buye and not reasonably discoverable by examining

thegoods

Thebuye isrequired to undetake the examinaion tha is nomal in his branch of trade according
to the circumstances. Therefore, the buye is not ordinaily required to undetake a special
andysis of the goods through complex or sophisticated professond methods or to ask for
technical expetise. It followstha the seller isresponsble for hidden defects tha need an unusual
examination to be detected.

Unde the same standad, it is often sufficient for the buye to examinea small pat of the goods
without checking the entire amountheis intending to buy. The buye may reasonably expect tha
the defects not discovered in the examined part do not affect therest of thegoods

The seller is not liable for the defects the buye should reasonably expect. Circumstances from
which the buye should reasonably deduce tha the goodsdo not conform to the Convention
standads are, for indance: the seller usudly sold poor qudity goodsto the buye without any
complaint from the buye; or the price correspondsto the price generaly pad for poor qudity

goods

> Art. 35 para. (3) The seller is not liable under subparagraphs () to (d) of the preceding paragraph for any lack of
conformity of the goods if at the time of the conclusion of the contract the buyer knew or could not have been
unaware of such lack of conformity.
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Unde this provision, a buye of a second-hand bulldozer assumed therisk of defects. The buye
ingoected and tested the bulldozer before purchasing. The court foundthe buye's claim of non
conformity is notjudified. The buye tested the bulldozer and the court deduced the presumption
tha a person who buysgoodsin spite of obviousdefects, isintended to accept the seller's offer.*

2.2.  Seller's liability for lack of conformity

2.2.1. Aswe have aready seen in Art. 35, the lack of conformity comprises qudity, jus as
well as quantity and description. But wha time is decisive for deermining whether conformity
exists or not? Theanswer isgiven in Art. 36"’

The determination of whether the goodsconform to the contract is made at the moment the risk
passes to the buyer. The Convention deals with the trander of risk in Articles 66 to 70 which is
not the subject of this present essay. However, in the practice of theinternaiond trade, thaeisa
congderable difficulty regarding evidence connected to the time of the trander of risk. The risk
usudly passes when the seller handsover the goads to the first carrier but we should not forget
about tha the paties usudly agree to apply any of the INCOTERMS-clauses. The time of
shifting of risks vary from oneclause to an other. It dependson the paties barganing strength’s
whethe the buye undetakes the risks even before possessing the goods, for indance: unde the
FOB clause, therisk passes when the goodshave effectively passed the ship'srail. In this case the
buye is still unable to influence the state of the goods he can obvioudy only rely on the due

containing and on thecareful carriage

Thearticle here makes it clear: thefact tha the defects did not became appaent (hidden defects)
is notrelevant because these hidden defects are conditions already affecting the goods

According to Article 38 the buya mug examine the goodspromptly in order to ascertain ther
conformity with the contract. The seller's liability for a lack of conformity is therefore to refer to

those defects which could not have been detected through a normal examination.

® SWITZERLAND Tribunal Cantonal [Appellate Court] Valais, C1 97 167

7 Art. 36 para. (1) The seller is liable in accordance with the contract and this Convention for any lack of conformity
which exists at the time when the risk passes to the buyer, even though the lack of conformity becomes apparent only
after that time.
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A Swiss coutt clearly indicates™ tha after shiftingtherisksit is thebuyea’s burden to prove the
nonconformity of thegoods in addition to prove thefact tha the goodslacked conformity at the
time therisks passed to the buye. An Italian buyea boughtfrom a Swiss seller 300tonsof cocoa
beans which were shipped from Ghana The beanswere to contain fat of at least 45 per cent and
acidity of no more than 7 pe cent. The contract provided tha risk would shift to the buye when
the goodswere handed over to the first carrier. It also required the seller to supply, before the
goodswere shipped, a certificate from an indgpendent testing agency confirming that the beans
met certain qudity specifications The indgpendent agency tested the goods some three weeks
before they were packed for shipment, and issued the required certificate. When the goods
arrived, however, the buye's own testing revealed tha the cocoa beans were bdow contract-
qudity. Inlitigation commenced by thebuye in Switzerland for recovery of the purchase price, it
was not possible to determine whether the goodswere aready defective when handed over to the

carrier.

In the litigation process it was a disputed issue which of the parties had to bear the burden of
proof. The buye ingsted on that the naure of the failure is a clear evidence for the fact tha the
hidden defects have already affected the cocoabeansat thetime of shifting of risks.

The court noted that the ViennaConvention does not contain any paticular rule onthe burden of
proof as to the conformity of goods However, the views of scholars on this matter are divided.
According to some of them, the Vienna Convention implies tha the buyer should bear the
burden, whereas others consder the burden is proof is not clearly comprised in the Vienna
Convention. As a result of the hierarchy of different nationd and internaiond sources of trade
law mentioned unde 1.3.1., they would attribute the burden in accordance with domestic law.

As the buye has to bear the burden of proof both unde to the provisons of the Vienna
Convention and the applicable domestic law, the court left the issue open and drawn the
conduson tha the buyer was unable to prove his statements. In absence of any specific
agreement we can draw the general conclusion that the party bears the burden of proof

who claims a right from another party.

The court additiondly — with the aim of improving the case law — stated that the seller would be
liable for thelack of conformity in three situaions

'8 SWITZERLAND Tribunale d'appello [Appellate Court] Lugano, Cantone del Ticino, 12.97.00193
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1) If the pre-shipment certificate of qudity from the independent agency were ssmply mistaken
and the goodsthuslacked conformity at thetime they were ingected;

2) If the deerioration in the qudity of the goodsoccurred in the three week gap between
ingoection of shipment; or

3) If the defects otherwise existed when the goods were shipped but the defects would only
become appaent after they were ddivered to thebuyer.

An Ausrian court decision illugrates™ the opeation both of the paragraphs of Article 36. A
Danish exporter of flowers sold several shipments of garden flowers (dasy plants) to the
Audrian buye, who refused to pay after a while the price for some of them on the groundof his
own cosumers complaints. The buye argued tha the seller had breached a guaantee or
committed a fundamental breach of the contract since the flowers did not bloom through the
entire summer. The court affirmed the seller's right to the price because the buye failed to
establish, pursuant to Article 36 (1), that the plants were defective when the risk passed to the
buyer, and the buyer failed to prove that the seller had guaranteed the future fitness of the goods
unde Article 36 (2).

2.2.2. This paragraph® extendsthe seller's responsbility by providing that the seller isliable for
a lack of conformity occurring even after risk has passed if the nonconformity is caused by a
breach by the seller of its obligationsimplies

This paragraph implies two different cases. In the first case, without having issued a guaantee,
the seller has committed a breach of one of his obligaions for indance, failure to package the
goodsin a manna which preserves and protects them. If the packaging is defective, the goods
may well have been damaged during trangport butalso after the passing of therisk.

The above mentioned Compromex-case” highlights on the essence of this paragraph. A Mexican
buyer purchased thousnds of boxes of canned fruit from an Argentine seller. The seller
submntracted the produdng, packaging and ddivery of the goodswith a Chilean supplier. The

19 AUSTRIA Oberlandesgericht [Appellate Court] Innsbruck, 4 R 161/94

20 Art. 36 para. (2) The seller is aso liable for any lack of conformity which occurs after the time indicated in the
preceding paragraph and which is due to a breach of any of his obligations, including a breach of any guarantee that
for a period of time the goods will remain fit for their ordinary purpose or for some particular purpose or will retain
specified qualities or characteristics.

%1 See the Compromex-case under footnot 10
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Mexican buye complained tha the boxes of canned fruit were not of the same kind as agreed,
resulting in lower resistance, they had deteriorated and rotted after shipment and were received in
damaged condition. In suppot of its allegaions the buye submitted a notarial act attesting that
the goodswere received in damaged condition, to which twenty-eight phobgraphs showing the
deteriorated cans and boxes were attached as an appendix. The Mexican court has invoked this
provison in finding the seller liable for the lack of conformity of the good tha deteriorated
during shipment because of inadequae packaging, even thoughthe buyer bore trandt risk unde
the FOB term in the contract. The buyer managed to give real evidence for the liability of the

seller, consequently the court affirmed the buyer’s claim on adequate compensation.

On the other hand, in the dispute of a German buyer and an Italian seller the German court has
found tha the seller was not responsble for damageto pizza boxes asthe damage occurred after
risk of loss passed to thebuye. The seller was only obliged to hand over thegoods to the carrier.
Therisk of damage passed to the buyer at thetime tha the goodswere handed over to the carrier.
The buyer did not prove that the damage was due to any breach by the seller. Theefore, the
seller could notbehdd responsble for the subsequent damage caused by the carrier.

In the second case of this paragraph, the buyer is given a guaantee regarding the defects
existing in thetime of hand over, be the defects hidden or appaent. It is of essential significance
tha no ipso iure mandatory guarantee is provided for the latter defects; the Convention does not
obligethe sdller to grant any kind of a guaantee. If the parties do agree in a guaantee, the seller
remains liable for the qudity of the goodsfor the specified period of guaantee. In no case,
however, isthesdller liable for al later defects. If hefails to observe maintenance indructions if
he uses incorrect feedduffs, if he opaates a machineincorrectly, etc. the seller will notbeliable.
Thedefects, even if they occur at alater time, mug be caused by afault of the seller. In guaantee
clauses, sellers usudly redtrict ther liability to defects in material, poor workmanship or

congruction.

The claims on guaantee arise the question of burden of proof agan which is a redly critical
issue It might be disputed whether the seller mug prove tha the goodsfully complied with the
contract at the time the risk passed to the buye or if the buya mug show that the goods were

already non-conforming. However, | have to note tha even without a specified guaantee the

2 GERMANY Amtsgericht [Lower Court] Duisburg, 49 C 502/00
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buyea may expect the goods to endure for a normal time. Goods cannot be said fit for thear
nomal pumposes, indeed, when they last only for an exceptiondly short period? Unfortunaely
the congstency of the court decisionsin this area has to beimproved as onemightfind diverging
decisions Althoughthetwo following cases comprising similar matters of fact the courts came to

controversial condusons

On theonehand, in thedispute of an American seller and a French buyer the French court found
tha where a refrigeration equipment broke down shortly after it was delivered, the defect was
presumed to have existed when the goodswere shipped, and the seller bore the burden of proving
it was not responsble for the lack of conformity. As the seller could not prove the prope
condition of the refrigerator at the disputed moment, the court affirmed the buye’s clam on

damages.

On the other hand, in the paticular case a German seller ddivered meat products to a French
buyer. The seller had to hand ove the goodsto the first carrier. The seller handed over the goods
and therefore therisk passed to the buye. The buyer accepted the goodswithout any objections
to its qudity. The German court® required the buyer to prove tha the goods did not conform to
the contract when therisk passed. The buye failed to prove the meat’s poor quality a thetime of
the handove. Thisway the coutt left open whether the goodshad been defective at this moment
or not. Therefore unfortunaely the Court also left open the issue of whether the buye log his
theoretical right to rely on a lack of conformity because of its failure to give notice within

reasonable time.

In the first case the French court foundtha the failure was self-evidentially inhaent when the
refrigerator was handed over, however, the in the second case the German court did not accepted
such self-evident matters of fact.

Regarding the abovementionad undelying provison — tha goodscannot be said fit for ther
nomal purposes when they last only for an exceptiondly short period — the guaantee is adouble
folded legd inditution. On the onehand it expands the period during which the goods' qudity,
the characteristics or thefitness for a special purpose is safeguaded; onthe other hand it requires
the seller to prove tha hepropely peformed hisobligations

% FRANCE Cour d'appel [Appellate Court] Grenoble, 94/0258
2 GERMANY Landgericht [District Court] Flensburg, 2 O 291/98
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To sum up: the paties may agree tha the seller is liable for the conformity of the goodsduring
the specified period unless the seller proves that the failure has been caused by an imprope
handling of the goodsor by the affect of athird person. Undoubedly it isthe mog convenient for
the buye as he has only to notice the failure to the seller in dueform and to deny his eventud
objections As a result of the abovementioned, the burden of proof directly affects the

contractud postion of the paties.

2.3.  Cure of lack of conformity prior to date for delivery

“Bis dat, qui cito dat” — saysthe Latin maxim. However, this statement may be questionable: isit

necessarily thebuye’ sinterest to get the goodsearlier then expected?

Anyway, the Article 37 provides an important right for the sdller.?® In contrary to Cesare
Massimo Biancal do not consider the seller'sright to ddiver amissing part or a missing quantity
to bea self-evident issue. The premature ddivery may cause unfortunae inconvenience and extra
expenses for the buyea. He might have counied with contract-conform condud of the sdller,
induding prope ddivery on the agreed closing day. Premature ddivery might cause
extraordinary problemsif, for ingance, the buye ordered to ddiver thegoodsto theairport or the
harbour and the goodsshould be loaded directly to the cargo plane or ship, which will call at the
airport or in the habou at tha clodng day. In terms of jud-in-time logistic jug a few
entrepreneurs can handle and tackle with such a situation. Not to mention the perishables: fruits,
vegetables and other foodsmay require special storage conditionstha may be at shortageas well.

What is the right way to prevent advance delivery?

Although the second sentence of present article specifies that the buye retains any right to
damages provided by the ViennaConvention; it may be more than inconvenient to sue the seller
for damages as the burden of prod is on his side as a result of the generally accepted rule. It
means that he has to bring evidence for the fact tha real expenses arised dueto the sdller’s

conduwct. Off course, a provident buyea or a sharp legd counsllor can overcome this issue by

% Art. 37 If the seller has delivered goods before the date for delivery, he may, up to that date, deliver any missing
part or make up any deficiency in the quantity of the goods delivered, or deliver goods in replacement of any non-
conforming goods delivered or remedy any lack of conformity in the goods delivered, provided that the exercise of
this right does not cause the buyer unreasonable inconvenience or unreasonable expense. However, the buyer retains
any right to claim damages as provided for in this Convention.
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banning the advance delivery and providing contractual penalty. This way the buya’s burden
to prove his damages significantly dropsas hehas to provejud the pure fact tha theddivery was
fulfilled prior to the closng day. It may be tha the seller cured the deficiency of his early
ddivered goodsand at the same time it did not cause any damages for the buye except for some
inconvenience. However, the buye is fully entitled for the agreed amountof contractud pendty.
Since the contractud pendty is an alowance of damages, the buye has to sue the seller only in
case if heclaimsfor compensation regarding his uncvered damages. Of course, at this aspect the
burden of proof'isbomeby the buye according to the general rule. It isimportant to mention tha
the buye may claim damages for any losses caused by the early ddivery only if he makes such
an indication a thetime of ddivery.

Alternaively, according to Article 52 para. (1) thebuye may refuse to take ddivery of thegoods
if the seller ddivers them before the closng day. However, the buye has to know that thisis not
the mean to avoid from all the obligations as whatever hgppens he has to take steps to preserve
thegoodsunde Article 86.

Does the premature delivery affect the buyer’s rights and obligations?

Indeed, another difficulty may arise on the buya’s side The buya’s obligaion to examine the
goodsunde Article 38 arisesimmediately after receipt of the goods althoughonehasto consder
tha the buya might not yet be ready for examining and due to this circumstance the period "as
short asis practicable” mightbe somewhat longe. Thedae of ddivery becomesirrelevant in this
case; the buye stays respongble for examining the goodsand giving notice to the seller unde
Article 39. On the other hand, therights for remedies for breach of contract unde Section 3 will
arise only after thedae for ddivery because the seller may cure thegood's deficiendes up to this

moment.

Anothe question is connected with the premature ddivery concerning the payment. Does the

buyer have to pay for the goods earlier than originally agreed?

The receipt and due examination of the goods by the buya may be consdeed as an
amendment of the contract. In this case, Article 53 applies as the buye mud pay the price for the
goodsand take delivery of them as required by the contract and this Convention. In case of a
premature ddivery concerning deficient goods, provided tha the buye gave notice to the seller
aboutthe non-conform qudity of the goods the contract is not consdered to be amended by the
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paties. As a result of this, the early ddivery does not affect the parties obligaions including
payment.

In sum of this article regarding the judicia practice | have to mention that merely premature
ddiveries usudly do not end up in court disputes between the parties unless ther relation is
affected by another indication, such as poor qudity of ddivered goods In this case courts leave
theissueof early ddivery open and rather focusonthe merit of the case.

2.4. Examination of the goods

The Article 38%° concerning the examination process of the goodsis a crudal point in terms of
claming for remedies upon defective goods This Article is in a strict connection with the
following oneas it requires the buye to give notice to the seller specifying the nature of the lack
of conformity within a reasonable time after he has discovered it. The strict connection between
Article 38 and Article 39 means tha the buyer has a burden rather than a duty to examine the
goodsin a short time. Thefailure to comply with this burden is not a breach of contract butas a
result of such acondud the buyer may lose hisrights unde the Article 45, for example theclaims
on damages, substitute ddivery or repair. It is obvioustha it is not the examinaion itself that
determines whethe the buyea keeps his rights arising from non-conformity of the goods but

rather thenotice to theseller. Theexaminaionis carried outonly as a preparation of thenotice.

2.4.1. The manner and extent of examination

Unde the ViennaConvention it is irrelevant whether the buyea examines the goodsthrough his
employees of his own or through other empowered persons The provision does not state exact
rules how the examinaion mus be performed. On this point it has been said tha because of the
internaiond nature of the transaction, the determination of the type and extent of the required

%6 Art. 38 para. (1) The buyer must examine the goods, or cause them to be examined, within as short a period as is
practicable in the circumstances.

(2) If the contract involves carriage of the goods, examination may be deferred until after the goods have arrived at
their destination.

(3) If the goods are redirected in transit or redispatched by the buyer without a reasonable opportunity for
examination by him and at the time of the conclusion of the contract the seller knew or ought to have known of the
possibility of such redirection or redispatch, examination may be deferred until after the goods have arrived at the
new destination.
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examinaion should be madein thelight of international usages and — if it exists — the established
practices between the paties Onemug till, however, ascertain which criteria are to befollowed

in examining thegoodswhen there are no internaiond usages or practicesto rely on.

Congdeing the pumpos of the provison it may be said tha in the absence of a specific
indication from the contract or from internaiond usages the buye mug undetake the
examinaion in a way which is reasonale according to the naure of the goods, their quantity,
thar packaging and all other relevant circumstances. The buye, therefore, is not bound to
undetake an examination involving complex technological andysis. When the goodsare too
complex or too numerous the buye is ndthe boundto undetake a thorough examinaion of

every single goodnor of every single part.

The paties usudly agree upon the manng and extent of the examinaion. The methods of
examinaion depend on thetype of the goods For ingance, in case of bulk goodsthe parties may
agree on spot-checks as a mathematical control of qudity, while the handing over of serious

machines and equipment may require a cold run and a sophisticated examination as well.

Be the examinaion ever careful, it will show only the appaent failures. Admittedly, the Vienna
Convention does not use the terms apparent and hidden defects. Neverthdess, the distinctionis
present, as | introduced thisissue above If the buyer duly examined the goodand despite this he
discovers later lack of conformity he may rely on such conformity and give notice to the seller.
For example, some sacks contain rotten wheat but the ones checked by the buye present wheat
maintained in goodcondition. The buyer, afterward, resells thewheat and discovers tha a pat of
thewhest isrotten. Thebuye is still in time to give notice to the seller of the lack of conformity

and to avail himself of his remedies.

The provision in terms of the buya’s obligaion to examine the goods*“within as short a period
as practicable in the circumstances” defines a very flexible rule. It avoids fixing a precise
amountof time. A uniquefixed period cannotindeed be prope inrelationto all contracts of sale.
Itis, ingead, clearly related to what is prope for all the circumstances. This framework-formula
objectively gives the same indication for each and every case by referring to situaions and
factors influendng the examinaion's length. The circumstances which have to be taken into
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accountindudethe place where the goods are situated at thetime of passing of therisk; thetype
of goods for ingance, a single piece, bulk goods, perishable goods, consumer goods how the
goodsare packaged or thetype of container; whether there is a package which, for example, will
not be opened till the goodsreach the finad consumer; whether the buye uses the goodshimsel f
or resells them; the technical prerequisites at the buye’'s disposal; and, as mentioned earlier,
whether specific contractud provisions usages and practices apply.

In thelight of the flexible framework provision it is inevitable to study the judicial practice. As
the court decisions aways refer to the circumstances of the individud case, the period, during
which onecan bring aboutthe prope examination, moves on avery wide scale. As demondrated
bdow, on one hand the ingoection of goods3 days after ther receipt may be consdered as not
complying with the relating provision, while on the other hand the examinaion 10 weeks after

thehandove of the goodswas accepted.

A Finish court adjudicated® the dispute of a Swiss seller and a Finish buyer as follows. The
subject of purchase was a specific skin care produd. Vitamin ,A” was an essential part of the
produd and without the right quantities of this the goodswere not fit for the purpose for which
they were intended. The terms of the contract provided tha the goods were to be shipped only
when samples from the products had passed an official testing. The test results of the sample
portion was foundto be satisfactory, consequently the buyea accepted the following shipments
from the seller. Abouttwo months passed from the testing of the sample till the last shipment.
The buye did not condud randomtests on the partial deliveries, as herelied on the test results
and the seller’'s expertise. The buyea ingected the whole shipment jug after the receipt of the
find ddivery. These tests shown tha thelevel of Vitamin “A” in the produds had not matched to
tha of in the samples. Therefore, the buyer gave immediately notice of lack of conformity to the
seller. Was heeven so fast, it is undeniable tha several weeks passed from the receipt of thefirst
shipments.

The court consdered the notice given after 10 weeks of the first shipment to be sent within a
reasoneble time. In the reasoning the court stated that the buye was alowed the neglect the
examinaion regarding the partial shipments and to podponeit until the goods had been ddivered
fully. Thesdler argued, pursuant to the Article 35— introducd above— tha thebuyea was aware
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of Vitamin “A” over time and additiondly no one could have expected the content to remain
condantly equivalent to tha of in the sample. The court refused this argument pointing on the
fact tha the buye could count on the seller's expetise in terms of how the he reaches the
required Vitamin ,A” content and howtherequired preservationis carried out

Unde different circumstances a German court drew the remarkable consquences on the
contrary. The Italian seller purchased ham to a German buyea who was not confident with the
taste of it. According to his allegations sent 20 days after the receipt the hams were nat spicy
enough,therefore he refused to pay the full price. The seller, of course, sued the buye for his
outstanding claims, referring to the buya’s obligaion to examine the goodswithin a reasonable
period. Thecourt allowed the seller’s claim and stated tha a period of three days for examination
and another period of three days for notification would have been appropriate for the buyea. The
court noted additiondly tha examining the spice level of ham does not require any specific tools

or equipments.

A court decision from the Netherlands®® indicates tha the buye has no excuse if he fails to
examine propely the qudity of the goods An Italian seller sued a Dutch buyer demanding
payment of the price of cheese sold and ddivered. The buye coungrclaimed damages and
redudion of the price on the groundof non-conformity of the goodswith contract specifications
Althoughthe buye shortly notified the seller of the non-conformity of the cheese shortly after
ddivery, hedid not give further indication aboutthe naure of the defect, namely the cheese was
infested. The cheese was ddivered in frozen state but the court foundthat it was not sufficient
reason for not examining it. In case of frozen cheese a smple looking at is not the propea way of
examinaion butthe buyer, indead, should have dissolve at least afew of it buthefailed to do so.
The court hdd tha the buye should have proveits allegation that the seller knew or could not
have been unaware tha the cheese was infested at thetime it was frozen. Consequently, the court
obliged the buye to pay the contractud price of the cheese to the seller.

2.4.2. Transportation by third-party carrier

According to Article 38 para. (2) thetime when therisks shift to the buye may differ fromtime
of receipt. In many transactionsin which the goodswill be ddivered to the buye by meansof a

" FINLAND Court of First Instance [Appellate Court] S 96/1215 Helsinki
8 NETHERLANDS Rechtbank [District Court] Roermond, 900336
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third-party carrier, the place of ddivery will be where the seller hands over the goodsto the
carrier for trangoortation. For ingance, in case of FOB-clause therisks are tranderred when the
goodshave left the pier of the harbour, althoughthe buye may receive the goodsonly latter. In
such cases, it will often not be convenient or even possible for the buye to examine the goodsat
the point of ddivery, and thusin fairness the period for examination should not begin to run at
that point.

In similar cases, however, there are frequent disputes, as to whether defects detected after arrival
have been caused during carriage and thus before or after passing of the risk. Therefore it is
highly recommended that a control organization examine the goodsat the place and time of
passing of therisk. The delivery to the carrier does not mean the receipt by the buyer unless the

carrier receives the goods as an agent his.

This statement aboveis endorsed by the sentence of a Finish court.?® The Finnish seller sold the
buyer having its place of business in the United Arab Emirates a numbe of stedl plates. The
goodswere to be shipped from Estoniato Abu Dhabi unde FOB clause — meaning tha the risks
burden the buye after the goodshave left the pier of the port. In this transaction the court found
tha the buye could pogponeexamination until the goodsarrived at Abu Dhabi even thoughthe
contract provided for ddivery FOB Tallinn.

A German court decision™ highlights the significance of dueprofessiond examination of goods
A German buye purchased tonsof cucumber from a Turkish seller. Ther contract provided tha
thegoodswere to beddivered free onrefrigerated truck to a Turkish loading port and from there
to be shippead onto the buye’s county by carrier. Moreover, thar contract had contemplated tha
the buye was required to condud the due examinaion unde Article 38 in Turkey. Ingead of
doing so, thebuye failed to ingect the cucumbers at the Turkish loading dodk. He gave notice of
the deficiency of the cucumbers to the seller only after they arrived in Germany, at ther
destindion.

The court found tha the paties agreement had excluded Article 38(2) and the buyer was
required to condud the examinaion in Turkey rather than at the place of arrival. It meansin
practice tha arepresentative of the buye should have ingpected the goodsat the Turkish loading

2 FINLAND Court of First Instance, Helsinki, S 96/1129
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dodk and complained within as short a period as practicable. The “reasonable period of time’
starts when the buyer oughtto have discovered the lack of conformity. As the buye complained
only 7 days after he had the oppatunity to examine the cucumbers at the place of ddivery in
Turkey, he did not manage to fulfil the strict requirement. As aresult of thislogic the buye was
responsble for making arrangements for trangporting the goodsto its county. Consequently, the
buye log hisrightto rely on non-conformity of goodsand to reduce the price propottiondly.

2.4.3. Redirection in transit, redispatch

First, we have to distinguish these terms. Redirection in trangt occurs when the destinaion is
changed before the goodsare received by the buyer. Redispatch occurs when the buye, after
having received the goods sendsthem off to another destination.

Redirection or redispatch result in longe transportation in mog cases, consequently the receipt
and the examindion will be conduded latter than origindly expected by the seller. A longe
period of time for possible claims from the buye is a serious disadvantage to the seller. The
seller undetakes these disadvantages when he sells goodswhich, as he knows or oughtto know,
may changetheir origind destinaion and consequently he can foresee tha the buye will have a
later oppotunity to examine them. This way it is undestandable, why the seller's knowledge
aboutthe possibility of a redirection in trangt or a redispach of the goodsis relevant only when
the seller knew or oughtto have known of such redirection or redispach at the time of the
conclusion of the contract. 1t means the seller mug face this possibility when the buye has
expressly mentioned or impliedly let it him know, as when the buye is an internaiond
professiond trader. The possibility of a further redirection or redispatch should be expressly
mentioned. Otheawise the sdler is not undestoodto undetake a risk depending on a new buyea's
disposal of thegoods

A German court found” unde this provision, an examination of rare hard woodsthat the buye
(with the sdller's knowledge redispached to the buye's cusomer could be postponed until the
goodsarrived at the cusomer'sfacilities.

% GERMANY Oberlandesgericht [Appellate Court] Diisseldorf, 17 U 82/92
¥ GERMANY Oberlandesgericht [Appellate Court] Kéln, 22 U 202/93
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Anothe German court decision™ illugrates the need for smooth distinguishing between
redispatch and resell, which is not expressly regulated by the ViennaConvention. In the dispute
of a French seller and a German buye, where the subject of busness was the sae of doors, the
buye refused the payment as he complained on the defects in the doors. The seller did not take
into consderation the buyer’s complaints since the last shipment of doors was handed over more
than two months earlier. The seller hdd this long period to be too late to comply with the
provisions of the Vienna Convention. As a result of this, the seller sued the buye for the

outstanding purchase price.

The court foundeven two reasonstwo allow the seller’s claim. On the on hand, the buye failed
to sufficiently specify thelack of conformity according to the Article 39(1), which isareasonin
itself for refusal. On the other hand, the buye failed to examine the doors as within a period as
short as practicable.

The buye was not exempted from its obligaion to examine the doors within a period as short as
is practicable in the circumstances. The court hdd that, althoughthe doors were resold by the
buye, the exemption unde Article 38(3) would have been applicable only if the buye had either
acted as apure intermediary or if the goodshad been directly delivered to the ultimate consumer.
The exemption was hdd ingpplicable, because it was unforeseeable for the seller, whether and
when the ddivered goodswould be resold. As this was the case, immediate examinaion after

ddivery would still have been necessary.

The court hdd that despite the fact that the doors had been wrapped in piles on pdlets and that
the wrapping had to be opened to allow for examinaion, such immediate examindaion was
neithe impossible nor unreasonale. The buye could have unwrapped sample doors, which
would at least have reveded defects depending on manufacturing, since the doors had been
producd in series. Furthermore, the court made a remark on thd, in geneal, paties could
derogade from the provisions by trade usage or practice established between the paties.
Neverthdess, thebuye could not provethe existence of such atradeusage

The mere resale of goods does not find an express solution unde this Article; however, it is
impliedly contained. Regarding the resadle of goods it mug be noted, tha a resde usudly

% GERMANY Oberlandesgericht [Appellate Court] Saarbriicken, 1 U 69/92
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involves a redirection in trangt or a redispaich of the goods A resale without redirection or
redispatch of thegoodsoccurs rather in retail trade, where the cusomer receives the goodsat the
retailer's place of busness or throughtheretailer's service. However, thegoodsmus be examined
by theretailer even in this case “within as short a period as is practicable in the circumstances”. It
is possible, of course that the goodsare contained or packaged in such away that nomally thar
examinaion is brought about by the consumer. Accordingly, the seller mug take into

congderationif thebuye had areasoneble oppotunity to examinethe goodsbefore ther resale.

2.5. Notice of lack of conformity

Unde Article 39 para. (1) ** the buye mus send notice to the seller within a reasonale time
after he has discovered the lack of conformity or oughtto have discovered it. Thefailure to do so
will result in theloss of hisrightto rely onthelack of non-conformity. Theloss of rights referred
to by this Article involves theright

(i) to claim damages (Art. 45 para. 1 point b),

(ii) to require ddivery of subgitute goods(Art. 46 para. 2),

(iii) to require repar (Art. 46 para 3),

(iv) to fix an additiond period of time for performance (Art. 47),
(v) to declare the contract avoided (Art. 49),

(v) toreduce theprice (Art. 50).

After having log the abovementionead rights, the buyea has to pay the purchase price of the
goodsin spite of the nonconformity, provided that neither the seller knew the deficiency under
Article 40, nor thebuye has areasonable excuse for hisfailure to give the required notice unde
Article 44.

The reasonéble time will be calculated from the time the buye has actudly discovered the non
conformity or oughtto have discovered it. In any case, it isa short peiodasit isin theinterest of

% Art. 39. para. (1) The buyer loses the right to rely on alack of conformity of the goods if he does not give notice to
the seller specifying the nature of the lack of conformity within a reasonable time after he has discovered it or ought
to have discovered it.
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the buye himself to inform the seller if heisinterested in having the goodsreplaced or repared.
Reasonable, in many cases, will mean giving notice immediately. At the same time, it is the
interest of the seller aswell, in order to beable to rely on the conformity of the sold goodsafter a

while.

The buye’'s notice should enable the seller to take the necessary steps to remedy the non
conformity. For this reason, an exact description of the non-conformity is required. The notice
should relate the essential result of the examinaion of the goods Hereby | refer back to the
frozen cheese case unde footnote 24 where the buyer failed to carry out a thoroughexaminaion
resulting in a sketchily and supeficial notice.

Here, theburden of proof occurs agan. Sinceit isalocated to thebuye to provethefact tha he
sent the notice within the duetime, it is highly advisable to bring aboutit in written, doaumented
form. Thebest solutionisif the parties agree on the manne of keeping touch. The parties should
define on one hand the person whom they address ther messages and on the other hand the
channd of communication. Additiondly, they may agree on the meansof evidence in which have
to be attached to the notice. Furthermore it is recommended tha the buye specify his claims at
thetime of giving notice. Whether he requests subgitute goodsor repar, hehasto leave theseller
know abouthis choice —if there is any — between hisrights to remedies.

At this point it is worth mentioning a buya-friendly provision (Article 27)*

regarding the
communication. Namely, if the seller does not get the buya’s notice in time or if the notice does
notreach the seller at all, this does not deprive thebuye of hisrights. However, thisrule does not

involve thebuye’ s burden to provethe sending of the messageto the seller.

Article 39 (2)* provides a cut-off period of two years beyondwhich thebuye can nolonge give
notice of nonconformity of the goods provided they did not agree on a contractud warranty.
This article especialy appliesif alatent defect became visible. The later these latent defects are

% Art. 27 Unless otherwise expressly provided in this Part of the Convention, if any notice, request or other
communication is given or made by a party in accordance with this Part and by means appropriate in the
circumstances, a delay or error in the transmission of the communication or its failure to arrive does not deprive that
party of theright to rely on the communication.

% Art. 39 para. (2) In any event, the buyer loses the right to rely on alack of conformity of the goods if he does not
give the seller notice thereof at the latest within a period of two years from the date on which the goods were actually
handed over to the buyer, unless this time-limit is inconsistent with a contractual period of guarantee.
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discovered the more difficult it is to decide whether they were caused by a breach of treaty or by
outsideinfluences after passing of therisk or jug by normal wear and tear.

As | mentional above the paties agreement on a contractud warranty may prevail. But in any
case, the buyea may give notice during the period of guaantee. The notice after the expiration of
this is conddered to be ingfective. Of course the buye is still obliged to examine the goods
within a reasonable period of time and to give notice of any discovered nonconformity within
reasoneble time. He may not wait till the very end of the period of guaantee to give notice of
appaent defects.

It may be questionable what happens if the period of guarantee is shorter than two years? The
issueto bedecided is whether the contractud guaanteeis given in addition to the remedies of the
Convention or whether the guarantee shdl replace the ViennaConvention'sremedies. In case of
guarantee in addition the period of two years remainsvalid. In case of guarantee replacing the

remedial rights unde the Conventionthe periodfor giving notice will be shortened.

There are several case decisons emphasizing the need for a very detailed describing of the
defect in the notice. A notice of the mere fact of lack of conformity is inaufficient. The buyer

has to make sure that

* thenotice specifies the naure and the extent of thelack of conformity,

* the notice is enoughto alow the sdller to comprehend the buye’s clam and to take
appropriate steps in resporse, for instance t0 examine the goods and arrange for a
subditute ddivery or otherwise remedy thelack of conformity;

* thepumos of the specificity requirement is to enable the seller to undestand the kind of
breach claimed by the buyer and to take the steps necessary to cure it, such asinitiating a
subdgitute or additiond ddivery;

* thenoticeissufficiently detailed tha misundestanding by the seller would beimpossible
andthe seller could determine unmistakably what the buye meant;

* the notice should be sufficiently specific to permit the seller to know what item was
claimed to lack conformity and what theclaimed lack of conformity conssted of.
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The buye has to consde serioudy the above indications as the courts examine the content of
notice very scrupuloudy. A German court rejected the buya’s claim with referring to the
insufficient content of notice.®® The Izalian seller ddivered a single piece of agricultural machine
to the German buyer who redispached the machine after some weeks. At the buye’s client the
machine immediately proved faulty. The buyea gave a notice tha the machine did not fundion
propely buthegotnorespong fromthesdler.

The Court stated tha these notices were not specific enoughas ndathe of them specified the
serial number of the machine nor its date of ddivery — regardless of the fact tha the buye had
only ever boughtone such machine from the seller — the seller could not be required to search
through sales ledge's to locate the doauments for the machine in question. The buye further
clamed to have telephonal to specify the defect; however this was not acknowledged by the
seller. Since this phoneconvesation could not be proven the Court foundthat thiswas notavalid

notce.

Oneremark has to be adde to this sentence. In this case the court restricted his attention to the
duecontent of the notice butit did not consider the fact tha the buye had a duty to examinethe
goods Redispaching the goods does not exempt the buye unde his genea obligaion to
examine its qudity because he took the possession of the machine and hdd it for a few weeks.
Apat fromthe buya’simprope notice, his counerclaim could have been rejected on the ground
of his unlawful condud as well.*’

2.6. Fraudulent seller

There are specific circumstances unde which the buye retains his rights even if he did nat
examine the goodsand did not give notice.® Unde the ViennaConvention the seller is obliged to
disclose all the defects of the goods to the buye. If he fails to do so, he cannot object to the
buye’s failure to examine and notify of defects if the defects are based on circumstances of
which the seller knew or ought to have known and in addition, which he did not disclose to the
buye. Thesdler has to beaware not only of the qudity and quantity of the goodshe sold but he
has to disclose the factors which can influence or alter the goodsonce they have |eft his control.

% GERMANY Landgericht [District Court] Marburg, 2 O 246/95
3" Similar case refers to this issue under footnote 28 on page 31 of present essay.
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The principle of fair trading is expressed unde the discussed article, as several court decisions
identified it as embodying a undelying genera princple. This prindple relates as an exception to
the general rules unde Articles 38-39. The strength of this provision is well illudrated by a
German court.® Theltalian seller sold a second hand car to the German buyer, both parties being
car dealers. The doauments showed tha the car was first licensed in 1992and the mileage on the
odoneter was low. The car turned out later to show non-conformity with the contract, since it

wasfirst licensed in 199Q and in addition the actual mileage ontheodoneter was much highe.

Thebuye could have detected the car's lack of conformity with the contract, if he had carried out
the due examination in time. However, the seller knew the actud age of the car and thusacted
fraudulently. The appdlate court hdd tha Article 35 para. (3) of the Vienna Convention —
namely the seller is not liable for any lack of conformity of the goodsif at the time of the
conduson of the contract the buya knew or could not have been unaware of the lack of
conformity — could not be relied on by a frauddent seller, referring to the genera prindples
embodied in the Articles 40 and 7 para. (1). According to thecourt, even a very negligent buyer

deserves more protection than a fraudulent seller.

But does not have this undelying prindple the impact tha the protectionsoffered by time limits
for the seller become illusory? Definitely not, as the application of this provision should be
restricted to special or even exceptiond circumstances. The nature of seller’s awareness is to

be illustrated in the following decisions.

If the seller ships 80 bicycles ingead of 100, there are two possibilities. Either he will enter the
correct figure of theactud shipment into the documents accompanying the goodsor he will write
the figure stipulated by the contract. If the way bill shows 80, it is clear tha heis aware of the
lack of conformity with the contract, and therefore, no notice is necessary on the pat of the
buye. If theway bill shows 100, the seller thinks he has shipped the whole lot, and thusnotice
should be given by the buye.

% Art. 40 The seller is not entitled to rely on the provisions of Articles 38 and 39 if the lack of conformity relates to
facts of which he knew or could not have been unaware and which he did not disclose to the buyer.
% GERMANY Oberlandesgericht [Appellate Court] Kéln, 22 U 4/96
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A German court decided the dispute of an Iralian wine seller and a German buyer. *° The seller
sued the buye for payment of the price of wine sold and ddivered. The buye refused payment
arguing tha the ddivered wine was not of merchantable qudity since it contained 9% water with
which thewine had been mixed. The bottles had therefore been seized and the wine destroyed by
German authorities and additiondly the buye had been charged with the cods for these
measures. Thebuye set off these cods agang thesdller's claim.

The court foundin favour of the buye. The buye could set off its damages agandg the purchase
price as a result of the seller's breach of contract. Even thoughthe buyea did not examine the
win€s water contain, he did not log his right to rely on non-conformity. The seller could not
have been unaware of the water contain of the wine as it was exactly he who mixed the wine with

water.

In another case, an American manufacturer contracted with a Chinese buyer to sell a vine press
machine The paties endosed a detailed design doaument to the contract. During manufacture,
the seller subdituted a different lock plate (an important part of the machine) for the lock plate
described in this design doauments without informing the buye of this subditution. The
disassembled press machine was shipped to China and the buye reassembled it according to the
endosed engineering guide Not surprisingly, the lock plate was indaled impropely. Slighty
more than four years after the seller shipped the press, the lock plate broke, causng significant
damageto the press. The buye immediately natified the seller.

The Swedish Arbitration Institute hdd tha the tender of the press did not conform unde Article
35 para. (2) which sets forth the requirement of the good’s conformity with contract. The seller
was aware of the possibility tha the subditute lock plate would probably fail if it was not
propely indaled. The seller, nondghdess, failed to inform the buye of the need to indall the
lock plate propealy. The tribund further conduded tha the buye was not negligent when it
ingalled the press machine The court aso foundtha the buye's notice of non-conformity of the
press machine was timely since the seller was not entitled to rely on the time limits of giving

notice on the groundof his blameworthiness.

“O GERMANY Landgericht [District Court] Trier, 7 HO 78/95
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In sum, theturning point of thisissuewas whether the seller made a non-conforming subgitution
of the lock plate. The buye proved during the litigaion tha the lock plate was not conforming
with the endosed design description and due to the character of the failure he was not to be
expected to discover thedefect.

In connestion with Article 35 | mentioned above tha the buyea’s knowledge of the non
conformity of the ddivered goodsis required at the time of the conduson of the contract. In this
aspect, what time is decisive regarding the seller’ s awareness of the nonconformity? In contrast
to the provisonsregarding the buya’s knowedge, Article 40 does not speak of the time of the
seller'sawareness as it can certainly notbethe same time, it mus cover alonge period.

Thegoodsmay beall right at thetime of the conduson of the contract but have deteriorated | ater
on. In such a case, the seller may not ship them. Consquently, the absence of knowledgeof any
defectsin the goodsisrequired when the seller peformsthe contract, tha is, when he shipsthe
goods However, thesdller mightbecome aware of the non-conformity even after ddivery. In this

case the seller may notrely ontheabsence of notice fromthebuye.

The burden of proof is not a self evident issue consdering the seller's awareness. A clear
burden — whether it is borne either by the buye or the seller — cannotbe derived from the above
mentionad cases. On the one hand, in the dispute between the Italian wine seller and the German
buye the undoubédly proved fact regarding the added water content of the sold wine made the
seller’s congiousmore than likely. On the other hand, in case of deficiendesin quantity, itisup
to the buye to show that the seller fraudulently ddivered less goods. Since the seller indicated
jug 80 bicycles instead of 100 on the way bill the buye could prove tha he was aware of the
lack in quantity.

In sum, it can be said that genealy it isthe buyer who bears the burden of proving that the seller
knew or could not have been unaware of alack of conformity, however, the"could not have been
unaware” languaye of Article 40 reduces the evidentiary burden associated with proving the
seller's actud knowledge of a lack of conformity as the above mentioned dispute between the
American seller and Chinese buye conaerning the subdituted lock plate illudrates it. In this case
the court conduded tha theresult of this language is a shifting burden of proof: "If the evidence

“1 STOCKHOLM CHAMBER OF COMMERCE Arhitration Award of 5 June 1998

3¢



(adduced by thebuye) and the undisputed facts show tha it is more likely than notthat the seller
is congious of thefacts tha relate to the non-conformity, it mus beup to the seller to show that

he did not reach therequisite state of awareness’.

2.7. Third party claims

In the abovesections| andysed which criterion the goodshave to meet regarding the qudity and
quantity of the shipments. However, the requirements are not fulfilled with the qudity’s and
quantity’ s mere conformity with the contract. Thebuye hasto gan full disposal, undisturbed and
undfected ownership rights onthegoods

The Vienna Convention regulates only the relations between the seller and the buyer, not those
between the buye and thethird person. Thegenera rule of nemo plusiuris™ isnotinvolved:; it is
up to the nationd laws to define the criterionsunde which a bona fidei purchaser is entitled to

acquire the ownership rights.

The ViennaConvention defines as a breach of contract if the ddivered goods are not free from
any rightor claim of a third party, unless the buyer agreed to take such goods* In contrast to the
laws governing lack of conformity, the buye's mere knowedgeof the third-party claim does not
relieve the seller of his obligaion. Consent is needed, be it express or implied. The implied
agreement is also vaid if the buye definitely knows (and not only should know) of therights or
claims of thethird party and neverthd ess takes the goodswithoutany reservation. In case of such
an implied consent of the buye it is the seller’s burden to prove the fact tha the buye was

aware of thelegd deficiendes of thegoods

Asfar asthedecisive time is concerned, the goods mug be free from third party rights or claims
at the time of delivery smilarly to the previous provision concerning the seller’s knowledge of

the non-conformity of the goods

42 Nemo plus iuris ad alium transfere potest quam ipse habet. Meaning: the power which is derived cannot be greater
than that from which it is derived

43 Art. 41 "The seller must deliver goods which are free from any right or claim of a third party, unless the buyer
agreed to take the goods subject to that right or claim. However, if such right or claim is based on industrial property
or other intellectual property, the seller's obligation is governed by Article 42."
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Rights and claims may bethetitle of ownership. For indance, the sale with reservation of title is
a commonly used legd ingitution. A third paty who has sold goodsto the seller unde the
condition that thetitle to the goodsshdl pass only onfull payment of price and who has not been
fully pad, may demand the return of the goodsunde the mog legd systems. In this case the
buye has to hand over the goods unmonditiondly and he becomes entitled to get adequae

compensation fromtheseller.

The requirement above meanstha the seller’s obligaion is breached not only when third paties
pursue valid clams agang the buyer, but even when such claims are invalid. 1t meanstha the
Vienna Convention does not distinguish whether such claims are justified or not The reason is
tha unjudified claims may also hinde the buyer in the use of the goads or at least may cause
expenses, for ingance, to defend a case in court even if thethird party claimant has no chance of
winning. It becomes the duty of the seller to ensure that theclaim is settled or defeated; otherwise
hewill bein breach of contract, provided the buye gives notice to the seller specifying the nature
of the claim of the third party within reasonable time after he has become aware or oughtto have

become aware of theclaim.

The relatively few individud decisionsconcerning this article tend to focus on wha conditutes a
breach of the seller’s obligaions In one case the German seller violated the discussed article as
he did not take into consderation his own supplier’ restriction, not to ddiver goodsto Audria,
the buya’s county. The court conduded tha limitation of export destinaionsmug be regarded

asaviolation of the duty of the seller unde the discussed article.*

2.8. Industrial and other intellectual property rights of third persons

An exception was made unde the general regulation introduced abovefor rights or claims based
onindugria propaty or other intellectud property. This exception constitutes the subject-matter
of Article 42 Compaing with the general rule of the previous article, this article comprises
several restrictions regarding the seller’s liability. The reason why this exception was made
derives from the principle of territoriality which goveans mog of intellectud propeaty rights.
Intellectud propety rights may be protected in one legd system, but not in another, depending
upon whether the person claiming protection has complied with naiond requirements for

4 AUSTRIA Oberster Gerichtshof [Supreme Court] 199610 Ob 518/95
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registration. In the light of this princple, therestriction of theliability of the seller isjudified as
the seller may not be obligated to assure freedom from claims of indugria or other intellectud
propety rights on a worldwide scale. The restriction relates to time and place as well as to
knowledge of the seller and of thebuye and to special demands of thebuye, asfollows.

This article applies to indudria and other intellectud propeaty rights. This notion comprises
patents, trade marks, models, denomination of origin, copy rights and others. Similarly to the
previousarticle it provides for protection not only againg valid rights butinvdid claims as well.
Regarding the decisive time this article diverges from the geneal rule. The seller’s liability is
restricted to his knowledge at the time of the conclusion of the contract. Till the dae of ddivery,
third parties could acquire rights tha could not have taken into consideration. This risk fals

evidently onthebuye.”

As further limitation of seller’s liability the Vienna Convention provides tha freedom from
rights and claims has to be assured only in one country. This county is either the onewhere,
according to the contract, the goodsare to be used (resold) or in the absence of any specific
contractud provision, the county in which the buyer has his place of busness.

Furthermore, the seller isonly liable if heknew or could not have been unaware of these rights at
the time the contract was conduded. He mug inform himself about the possible industrial or
other intellectud propaty rights, otherwise he bears the consequences of his unavareness. As
with burden of proof in case of infringement, the usud question arises: if the seller declares
ignorance, isit heto prove his statement or the buyer has to bring evidence that the seller at least
could not have been unaware of these rights. Taken into consgderation the geneally accepted
andent prindple of “ignorantia iuris nocet”, the burden of prodf is seemingly bomeby the seller.
But a remarkable decision of a Dutch court indicates the opposite output. The Dutch buyea and
the Italian textile manufacturer contracted to purchase textiles. The Dutch firm resold the textiles
to the public. A third party claimed copyrights on the design of the textiles and commenced an

> Art. 42 para. (1) The seller must deliver goods which are free from any right or claim of a third party based on
industrial property or other intellectual property of which at the time of the conclusion of the contract the seller knew
or could not have been unaware provided that the right or claim is based on industrial property or other intellectual
property:

(a) under the law of the State where the goods will be resold or otherwise used, if it was contemplated by the parties
a the time of the conclusion of the contract that the goods would be resold or otherwise used in that State; or
(b) in any other case, under the law of the State where the buyer has his place of business.

42



action agang the Dutch buye for infringement. The Court ordered the buye to pay damages to
the third party. Consequently, the buye broughtan action againg the seller. Regarding the core
issue from our point of view, the court emphasized tha the buyer bears the burden of proving
that, at the time the contract was concluded, the seller knew or could not have been unaware of

thethird party’ sintellectud propety rightor claim.*

Thebuye's knowledge of third party rights also frees the seller from his liability. * While under
the genera rule of Article 41 the buya mud expressly or at least impliedly agree t0 goods
subject to third party rights, in contrary to tha, conaerning to intellectud propety rights, it is
asufficient tha the buye knew of thethird party right or even tha he should have known it. This
provison arises a cruda question whether the buye is obliged to condud research regarding the
intellectud propety rights in his county or the county of destinaion? As the buye may also
know the concerning legal provisionson the ground of the above mentioned generally accepted
prindple, the seller may refer to the buye’s failure to inform himself about the current legd
situdion as well. Since such a dispute may result in a shifting output, it is highly advisable to
expressly agree on in the contract tha either the sdler or the buyer has to examine legd
background.By setting forth straight provisionslong disputes can be avoided.

Evidently, if the seller followed technical drawings designs formulae, or other specifications
supplied by the buyer himself, he has to bear the all the consquences. In this aspect, it is
irrdlevant whether he knows of any third party rights. If the seller, however knows of such third
paty rights he should call the buye's attention to them unde genera rules of goodfaith. If then
thebuye neverthdessingsts on his order, thesdller will nat beliable to thebuye.

Amongthe few individud casesin relation with 3 person’s intellectud propety rights a Dutch
judgement is remarkable from the aspect of theburden of proof. The Dutch buye andtheltalian
textile manufacturer contracted to purchase textiles. The Dutch firm resold the textiles to the
public. A third party claimed copyrights on the design of the textiles and commenced an action

4 NETHERLANDS Gerechtshof [Appellate Court] Arnhem 95/246 AL

47 (2) The obligation of the seller under the preceding paragraph does not extend to cases where:
(a) at the time of the conclusion of the contract the buyer knew or could not have been unaware of the right or claim,
or

(b) the right or claim results from the seller's compliance with technical drawings, designs, formulae or other such
specifications furnished by the buyer.

43



agang the Dutch buye for infringement. The Court ordered the buye to pay damages to the
third party. Consequently, the buye broughtan action againg the seller. Regarding the core issue
from our point of view, the court emphasized tha the buyer bears the burden of proving that, at
the time the contract was concluded, the seller knew or could not have been unaware of thethird

paty’sintellectud propety rightor claim.

2.9. Failure to give notice for defects in title and intellectual property rights

Concerning notice requirements and the buyea's loss of rights for failure to notfy, the buya’s
obligationis smilar to theoneon liability for defects in qudity or quantity. The exceptions—the
seller's knowledge and the reasonable excuse for the lack of notice (under the forthcoming
section of this essay) — are also similar.”® There is, however, a remarkable difference in the
specific time-limits compared with Article 39 on the examindion and notifying. Art. 39 specifies
amaximum period of two years for giving notice, here thereis notime-limit for asserting a claim.
In addition, provided the seller is handling in a bad faith, the buye does not lose his rights upaon
the seller’s infringament, even if the buye fails to give the required notice. The Vienna
Convention provides for adefence for the buye’ sfailure in away which is comparable to Article
40 for the fraudulent seller. If the seller himself was aware of the existence of 3" parties’ right or

claim, it would be unfair to deprive the buye of his remedies because of his unlawful condud.

The number of cases concerning this article is extremely low. The requirements like “reasonable
time”, “specifying the nature of the defect” or “fraudulent seller” are to be interpreted by the
individud decisionscalled uponto provide for guidance for the parallel provisonsof Article 39
and 40.

2.10.  Excuse for failure to give notice

The last article concerning the conformity of the goodsdeals with a special circumstance under
which the buye is not deprived of his remedies, even if hefailed to give the required notice of

“8 Art. 43 (1) The buyer loses the right to rely on the provisions of Article 41 or Article 42 if he does not give notice
to the seller specifying the nature of the right or claim of the third party within a reasonable time after he has become
aware or ought to have become aware of the right or claim.

(2) The seller is not entitled to rely on the provisions of the preceding paragraph if he knew of the right or claim of
the third party and the nature of it.
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the defect within areasonable time. *° Therefore, the drastic consequences of the general rule are

being made smoother and even more flexible.

Since this provision refers to the buyea’s obligation to give notice of discovered defect within a
reasonable time and notthe lapse of the two years time, it does not affect the maximum period of
two years for giving notice. If there was no notice at al within two years, the buye loses al of
his rights. As a result of this, the hereby discussed article concerns the reasonable time

requirement exclugvely.

By embodying this article, the legidators acknowedged tha it would not always be possible to
give notice within areasonable time after discovery of the non-conformity of thegoods One may
think evidently of impediments like force majeure which could have hinde the buye to give

notice in reasonable time.

An important cout decison among the few ones, which benefited the buye from the U.S,,
pointed out that circumstances out of the parties’ power may be qudified as ground for
reasonable excusg, if the buye acted with duecare before. The contract involved the ddivery of
two conggnments on a ,free carrier” (Incoterms FCA) basis. The contract required the buye to
examine the goodsin the port of loading, before handing over to the carrier. At the same time, a
provision of the contract required claims of non-conformity to be broughtforward within 50 days
of the dae of dispatching.

The examination of the goods at the port of shipment was technically and economically
unreasonable, and the buyea did not ingect the goodsuntl they arrived at thar destindion.
However, the carrier delayed as well significantly with the transportation and as a result of all
the factors, the buyer carried out the examination only after the receipt of the goods. As the
check revealed material deviations he claimed several non-conformities of the goods however,
this notice was given over the contractud deadline Findly, the court conduded that the buye
had a reasonable excuse for the dday even on two reasonsand reduced the price of the goods
The court stressed that the unbeneficial circumstances and the equal and fair treatment of the

9 Art. 44 Notwithstanding the provisions of paragraph (1) of Article 39 and paragraph (1) of Article 43, the buyer
may reduce the price in accordance with Article 50 or claim damages, except for loss of profit, if he has areasonable
excuse for his failure to give the required notice.
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paties provide tha only such rules will apply which correspond to the relief sought by the

parties.®

Even if there is an excuse, the fact that the buye failed to give notice in time does not remain
withoutconequences; hisrights for remedies are seriously restricted. Heis nolonge entitled to
require delivery of subditute goods or clam the seller to remedy the lack of conformity by
repair. He may not declare the contract avoided and he may not claim loss of profit (lucrum
cessans). Theresidud remedies the buyer may pursue are the reduce of price and the damages
regarding the damnum emergens. The ViennaConvention sets forth this way a balance between
the interests of an innoently ddayed buyea and those of the seller ddivering nonconforming

goods
What are the fruits of thisexceptional provison?

One may note, tha the more time passes after the discovery of the defect, the more difficult it
would become for the buyer to convince the seller or the judgetha the non-conformity already
existed at the time when the risk passed to the buyer. This provison’s strength is weakened by
the clear burden of proof; several court decisions stressed tha the buyer bears the burden of
proving the exceptiond circumstances, in particular the causal connection of his excuse with his

failure to begin examining the goods

The statement abovecan be derived from thefollowing dispute between a Moroccan buyer and a
German seller, adjudicated by a German court. The buye purchased raw material for
manufacturing plastic PVC tubes (dryblend). When the buye discovered only 3 weeks after the
receipt of the dryblend tha it is was not suitable for use. The buye claimed lack of qudity and
sued for damages. He argued that he was unable to examine the dryblend earlier because his
manufacturing facilities were still under construction; therefore the discussed article is

applicable.

The court foundtha giving notice to the seller three weeks after ddivery was too late. The court
said tha, if trial processing was necessary to examinethe qudity of thegoods aperiod of one

0 RUSSIA, Tribunal of International Commercial Arbitration at the Russian Federation Chamber of Commerce and
Industry 054/1999
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week for examindion and anothe week for giving notice would have been maximally
reasonéble. Asto the buya's argument, the court hdd tha his low workmanship for trial process
did not constitute a reasonable excuse. The buyer failed prove tha he acted with due care in
order to carry out the timely supply of machinery for the examinaion. In addition, the buyer’s
plant’s disorganisation was not an aspect to be consdered in determining the period practicable
in the circumstances. The court added that the buyer could not prove his statement regarding the
seller’s awareness of the aleged defect. Moreover, the seller was not obliged to provide any
additiond guidance abouttheraw material. >*

When answvering the question above, another important element mug be kept in mind relating to
the requirement “reasonable excuse”. The Article 39, which determines the buya’s obligation to
examine the goodsddivered, incorparates a flexible provision in order to accommodae the
individud circumstances of each busness transactions It provides for the participants sufficient
time, be it the buye of degp-frozen food or tha of complex technical equipment, like a vine
press. The“emergency article” comesinto force if these rules do not satisfy on the groundof the
exceptiond circumstances. Therefore, when examining who is entitled to the benefits of this
“emergency article”, the "reasonable excuse™ standard mug take an even more particularized and

"subjective" approach to the buye's circumstances.

Budagoest, 10 July 2007

Dr. Imre NAGY
BALAZS & HOLLO Law Firm

> GERMANY Oberlandesgericht [Appellate Court] Koblenz, 2 U 580/96
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